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SUMMARY: In April 2016, the National Marine Fisheries Services (NMFS) issued a plan that 

will put in place new, restrictive criteria, standards and regulations that will severely impact—

and in some cases prohibit— economic development, and residential development on private 

property in a floodplain due to purported impacts on threatened or endangered species. The 

process ignored the concerns of local and state officials and agency experts as well as Oregon’s 

already-strong land use policies. Under this plan tens of thousands of acres of land could be 

restricted or prohibited from development. For example, the Franklin Boulevard Redevelopment 

Project in the Glenwood area between downtown Springfield, the University of Oregon and 

downtown Eugene would fall into a High Hazard Area, which means development could be 

severely restricted or prohibited. 

 

In a June letter, the Federal Emergency Management Agency (FEMA) told Oregon communities 

that they need to either stop development in areas at risk of flooding once every 100 years 

(which includes hundreds of miles of Eugene, Springfield, the Oregon coast, and Portland), or 

implement yet-to-be-developed interim measures to mitigate potential impacts to species and 

habitat. FEMA went on to threaten that communities that do not comply with their instructions 

will face enforcement actions. DeFazio, together with the Oregon delegation, wrote a letter to 

FEMA requesting clear guidelines and timelines to ensure that Oregon communities are not 

subject to unnecessary, non-scientifically based restrictive federal mandates that negatively 

impact local economic and residential development.  

 

The letter points out that NMFS is forcing FEMA to use the NFIP to regulate land use, 

which is beyond FEMA’s legal authority related to floodplain management.  DeFazio, 

together with the Oregon delegation, request that FEMA issue clear guidelines and timelines to 

ensure that Oregon communities are not subject to restrictive federal mandates that negatively 

impact economic growth. They urge FEMA to work closely with Oregon’s NFIP communities 

and state partners to establish mitigation and compliance measures that are not overly 

burdensome and do not exceed FEMA’s legal authority.  

 

HISTORY 

In 2009, the Federal Emergency Management Agency (FEMA) was sued in U.S. District Court 

in Oregon for failing to ensure that the National Flood Insurance Program (NFIP) complies with 

the Endangered Species Act (ESA). The action resulted in a settlement agreement which required 

FEMA to consult with the National Marine Fisheries Services (NMFS) under Section 7 of the 

ESA and propose changes to the program through Reasonable and Prudent Alternatives (RPA), 

or alternative actions needed to avoid jeopardizing an endangered species or adversely modifying 

critical habitat.  FEMA administers the National Flood Insurance Program and NMFS 

administers the Endangered Species Act. 
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The final draft of the RPA issued in April 2016, calls for drastic changes to the NFIP which 

would have an unprecedented impact on economic growth, job creation, opportunities for 

affordable housing and development in communities across the State of Oregon.  

 

Specifically, the changes to the NFIP that Congressman DeFazio opposes include severe 

restrictions and in some cases absolute prohibition of future development in floodplains and 

riparian buffer zones, changes to regulatory definitions that would substantially increase 

floodways and Special Flood Hazard Areas. This could mean higher insurance premiums for 

thousands of homes and businesses already covered by NFIP and could add thousands more to 

the program because of the proposed changes to the mapping of the flood zone. The changes also 

include moving land use regulation from local authority to federal authority under FEMA and the 

issuance of new maps for all Oregon communities by 2022 that take into account future shifting 

rainfall and snowfall patterns due to climate change and future unknown land use changes based 

on increasing population growth. 

 

Over the last two and a half years, Congressman DeFazio engaged FEMA and NMFS, as well as 

the Council for Environmental Quality at the White House, to express his concerns with a 

process that obstructs the input of the impacted communities, oversteps FEMA’s statutory 

authority and applies a draconian one-size-fits-all approach to a state that already has strong 

land-use policies that, together with federal laws, work to protect endangered species. 

 

Earlier this year, the House passed FEMA reauthorization legislation that included a provision 

offered by Congressman DeFazio that would address some of these issues. The language in the 

legislation prohibits FEMA from expanding its authority related to floodplain management 

unless explicitly authorized and clarifies that FEMA is not responsible for privately-funded 

development on private lands in flood-prone areas. That bill has stalled in the Senate. 

 

 

Timeline of Events and DeFazio Action to Prevent Bureaucratic Overreach 
 

 In 2004, the US District Court for the Western District of Washington held in, National 

Wildlife Federation vs. FEMA, that FEMA had a responsibility to consult with the 

National Marine Fisheries Services (NMFS) about impacts of the National Flood 

Insurance Program (NFIP) on listed species under Section 7 of the Endangered Species 

Act (ESA).  The plaintiffs (the National Wildlife Federation) believed that the operation 

of the NFIP resulted in impacts on several species listed under the ESA and their critical 

habitats within Puget Sound.  

 

 In September 2008, NMFS issued a Biological Opinion (BiOp) under ESA.  The BiOp 

prepared for the NFIP found that some elements “jeopardized” several ESA-listed species 

in Puget Sound, including Chinook salmon and Orca whales.  These elements included 

FEMA floodplain mapping, the community rating system and the minimum development 

standards. A jeopardy finding is made when an action is reasonably expected, directly or 

indirectly, to diminish a species’ numbers, reproduction, or distribution so that the 

likelihood of survival and recovery in the wild is appreciably reduced.  
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 In February 2011, NMFS provided to FEMA a final description of what was required in 

the seven parts of the Reasonable and Prudent Alternatives (RPA) for Puget Sound, 

which included changes to Floodplain Management Criteria.  

 

 On June 25, 2009, the Audubon Society of Portland, The NW Environmental Defense 

Center and the Association of Northwest Steelheaders filed a lawsuit against FEMA in 

the US District Court of Oregon, alleging that FEMA violated Section 7 of the ESA by 

not consulting with NMFS regarding the potential effects of the NFIP on Oregon salmon 

and steelhead listed as threatened and endangered under the ESA in Oregon. 

 

 On July 9, 2010, FEMA entered into an agreement with the Plaintiffs settling the lawsuit.  

The Settlement Agreement required FEMA to initiate formal consultation with NMFS on 

FEMA’s implementation of the NFIP, the mapping of floodplains and revisions thereof, 

and the implementation of the Community Rating System for the 15 salmon and 

steelhead listed under the ESA in Oregon. 

 

 On July 29, 2010, FEMA initiated formal consultation with NMFS under Section 7 of the 

ESA on implementation of the NFIP in Oregon. Oregon is home to 13 populations of 

salmon and steelhead listed as threatened by NMFS. Through the consultation process 

NMFS and FEMA must identify measures to ensure that implementation of the NFIP will 

not result in further loss of listed endangered species habitat. To initiate the consultation, 

FEMA submitted a Program Level Biological Assessment (BA) to NMFS that analyzed 

the effects of the NFIP on threatened and endangered species in Oregon.  FEMA’s BA 

offered to make changes to the implementation of the NFIP in Oregon, based on the 

results of the Washington consultation. FEMA concluded in its BA that the program as 

implemented with those changes was “Not Likely to Adversely Affect” (NLAA) 

endangered and threatened species in Oregon.  

 

 On September 6, 2013, NMFS provided FEMA with a draft jeopardy biological opinion.  

The draft found that the floodplain management standards implemented by FEMA 

through the NFIP are not adequate to prevent further degradation of habitat that the listed 

species need to survive. Therefore, the draft concluded that the NFIP, as implemented, is 

likely to jeopardize all 15 ESA-listed species of salmon in Oregon, as well as Southern 

Resident killer whales. Included in the draft BiOp was a draft RPA to avoid jeopardy.  

 

 On May 29, 2014, FEMA responded to the 1st draft RPA expressing concerns about the 

nature and extent of changes proposed and began meeting with NMFS to talk about 

elements of the RPA. 

 

 In late 2014, City of Springfield’s Mayor Lundberg expressed her concerns about the 

direction NMFS was heading with the FEMA consultation and potentially drastic 

implications for rural and urban development in Oregon.  Mayor Lundberg specially 

highlighted concerns about future development in the Glenwood area.   

 

 On September 5, 2014, Representatives DeFazio, Walden, Schrader, and Bonamici, along 

with Senators Wyden and Merkley, wrote to FEMA Administrator Fugate and NMFS 

Administrator Sullivan registering concerns about the proposed framework and 

regulatory structure in the draft RPA that was shared with the State of Oregon.  The letter 
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requested that FEMA and NMFS work with representatives from the State of Oregon and 

local communities as they develop a final RPA that is statutorily, economically, and 

technically feasible.  

 

 FEMA Administrator Fugate responded to the delegation on September 26th, 2014, 

saying that they had provided a copy of the draft BiOp and RPAs to their Oregon state 

partners, along with a letter FEMA sent to NMFS Regional Administrator on May 29, 

2014, expressing FEMA’s concerns with the RPA.  

 

 On January 14, 2015, FEMA responded to the second draft RPA from NMFS. In the 

letter, FEMA stated “…certain elements of the proposed RPA conflict with the statutory 

purpose and language of the [NFIP], require actions outside of FEMA’s legal authority, 

and/or are not economically feasible.  Moreover, elements of the proposed RPA requiring 

state-specific rulemaking [are] inconsistent with the statutory mandate of the NFIP…” 
 

 On March 9, 2015, NFMS sent FEMA their 3rd draft of the RPA and BiOp for 

consideration.  

 

 On March 17, 2015, Rep. DeFazio sent a letter to West Coast Regional Administrator 

Will Stelle requesting that NMFS address concerns raised by FEMA and the State of 

Oregon about actions proposed in the draft RPA.   

 

 Mr. Stelle responded to Rep. DeFazio in a letter dated April 27, 2015 that did not address 

Rep. DeFazio’s concerns. 

 

 On June 3, 2015, FEMA responded with a formal letter to NMFS’ third draft. In the 

letter, FEMA indicated that the majority of the proposed program changes continue to be 

outside of FEMA’s legal authority and even the program changes within FEMA’s legal 

authority would require multi-year rulemaking.  

 

 In July 22, 2015, Rep. DeFazio called Will Stelle, West Coast Regional Administrator of 

NMFS.  He let Mr. Stelle know that he was hearing from city, county, and state official 

that what NMFS was proposing through the RPA would severely restrict development in 

the State.  Rep. DeFazio highlighted that Oregon has strong land use laws and that a 

workable solution came together in Washington State, so it seems that based on that 

template they could easily develop an RPA that addresses the ESA Section 7 

requirement. 

 

 In October 2015, DeFazio staff reached out to CEQ to discuss the NMFS third RPA 

draft— expressing concerns about the direction NMFS was trying to push FEMA on the 

RPA and the drastic overreach by NMFS that would impact a considerable amount of 

development in Oregon. CEQ began informal mediation discussions between the two 

agencies, in an effort to come an agreement on a BiOp and RPA.  

 

 On October 26, 2015, Rep. DeFazio called Christy Goldfuss, Managing Director, White 

House Council on Environmental Quality to express his concerns about the stalemate 

between NMFS and FEMA on the NFIP ESA consultation, and the lack of community 
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engagement.  Rep. DeFazio also called Eileen Sobeck, Assistant Administrator for 

Fisheries NOAA, to convey similar concerns. 

 

 On February 29, 2016, the House of Representatives passed H.R. 1471, the FEMA 

Disaster Assistance Reform Act of 2015, which included language prohibiting FEMA 

from expanding its authority related to floodplain management unless explicitly 

authorized, and clarifying that FEMA is not responsible for privately-funded 

development on private lands in flood-prone areas.   

 

 On March 3, 2016, Rep. DeFazio’s staff received an update from FEMA on discussions 

they were having with NMFS on the 4th draft RPA. FEMA felt like they had come to a 

resolution on a number of the concerns they had over the 3rd RPA, but they are waiting on 

a response from NMFS. 

 

 On March 9, 2016, DeFazio hosted a roundtable in Eugene, Oregon with key 

stakeholders to discuss the impacts of the proposed changes on Oregon communities.  

 

 On April 14, 2016, NMFS issued the final BiOp with a Jeopardy Determination and the 

proposed RPA regarding FEMA’s implementation of the NFIP in Oregon. 

 

 Since the release of the RPA, Rep. DeFazio’s staff have received briefings from NMFS 

and FEMA on the implementation of the RPA. 

 

 On June 28, 2016, members of Oregon’s congressional delegation sent a letter to the 

Administrator of FEMA Craig Fugate, strongly urging the agency to work closely with 

Oregon communities on FEMA’s plan to implement changes to the NFIP. They urge 

FEMA to work closely with Oregon’s NFIP communities and state partners to establish 

mitigation and compliance measures that are not overly burdensome and do not exceed 

FEMA’s legal authority.  

 

DeFazio Letters to NMFS 

 

 In September 2014, DeFazio joined members of the Oregon delegation in a letter to 

NOAA Administrator Dr. Kathryn Sullivan, and FEMA Administrator Craig Fugate, 

asking the agencies to work with Oregon communities to develop flood risk reduction 

strategies that comply with the Endangered Species Act [see attachment 1]. 

 

 FEMA responded to the delegation on September 26th, 2014, saying that they had 

provided a copy of the draft BiOp and RPAs to their Oregon state partners, along with a 

letter FEMA sent to NMFS Regional Administrator on May 29, 2014, expressing 

FEMA’s concerns with the RPA [see attachment 2].  

 

 In March 2015, DeFazio sent a letter to the Regional Administrator for NMFS, outlining 

his serious and specific concerns with their draft proposal to severely restrict or prohibit 

future development in a flood plain. In his letter, DeFazio highlighted the concerns of 

dozens of locally elected officials in Oregon, including mayors, county commissioners, 

and local planners [see attachment 3]. 
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 In April 2015, NMFS Regional Administrator Will Stelle responded to DeFazio’s letter, 

defending the agency’s actions and their draft proposal [see attachment 4].  

 

 In June 2016, DeFazio drafted a letter, signed by the Oregon Delegation, which demands 

that FEMA work closely with NFIP communities and state partners to establish 

compliance measures that aren’t over-burdensome. They also requested clear guidelines 

on how and when to comply with various revised NFIP requirements and suggested that 

FEMA increase staffing resources in Oregon throughout the entire implementation 

process in order to better communicate directly and consistently with every NFIP 

community in the state [see attachment 5].  

 

 In June 2016, DeFazio drafted a letter to Administrator of the West Coast Region for 

NMFS, arguing the RPA did not meet NMFS’s intended purpose and that FEMA has 

exceeded its legal authority [see attachment 6].  

 

 

 

 



















 
 
 
 
 

June 28, 2016 
 
W. Craig Fugate 
Administrator 
Federal Emergency Management Agency 
500 C Street S.W. 
Washington, D.C. 20472 
 
Dear Administrator Fugate: 
 

In Oregon, 271 communities depend on the National Flood Insurance Program (NFIP) to 
provide flood insurance.  The many waterways that contribute to Oregon’s natural beauty and 
robust economy also make our state prone to flooding. Given the reach and importance of the 
NFIP in Oregon, it is essential that it is administered with the utmost transparency and clarity.  We 
are deeply concerned about recent steps FEMA has taken to implement the Reasonable and Prudent 
Alternative (RPA) in the National Marine Fisheries Service (NMFS) Biological Opinion on changes 
to NFIP. 
 

On June 13, 2016 FEMA Region X sent letters to National Flood Insurance Program 
(NFIP) communities in Oregon addressing changes to Oregon’s NFIP structure that would be 
occurring over the next four and half years. Although we understand this letter may have served to 
fulfill a requirement to provide notice of NMFS April 14, 2016 Biological Opinion and Reasonable 
and Prudent Alternative (RPA), the letter was confusing and alarming to many who received it.  

 
We understand that FEMA is responding to NMFS’s Biological Opinion and RPA, which 

assumes FEMA will exceed its congressionally authorized authorities by requiring communities to 
prohibit private development in order to participate in the NFIP.  This is all the more reason for 
FEMA to work closely with Oregon’s NFIP communities and state partners to establish mitigation 
and compliance measures that are not overly burdensome and do not exceed FEMA’s legal 
authority.  
 
 The letter explains that there are two stages of implementation— interim measures over the 
next two years and permanent program changes to the NFIP.  It also suggests that NFIP 
communities have the following options: “voluntarily impose a temporary moratorium on all 
floodplain development that adversely impacts ESA listed species or their habitat, or voluntarily 
implement the interim measures found in RPA element 2.”  Voluntarily imposing a temporary 
moratorium on all floodplain development that could adversely impact Endangered Species Act 
(ESA) listed species or their habitat is not an option for Oregon NFIP communities.  Communities 
cannot be expected to implement these or any other measures without thorough guidance and 
consultation with FEMA.   
 
 The letter is particularly disappointing because it threatens enforcement action against 
communities but does not offer a timeline for when that reporting requirement is expected to take 



effect or guidance on how communities can fulfill reporting requirements.  Requirements to mitigate 
potential impacts to species and habitat, per the RPA, will be necessary, but responsibility for 
providing acceptable mitigation options falls to FEMA. FEMA needs to provide clear guidelines on 
how and when communities must comply with revised NFIP requirements. 
  
 Oregon is one of the first states affected by significant changes to the NFIP based on ESA, 
Section 7 consultations, but NFIP communities across the nation will also be subject to program 
changes in the future. Because Oregon is at the forefront of nationwide NFIP changes, it is in the 
best interest of FEMA to get implementation in the state right. Therefore, we suggest that FEMA 
increase staffing resources in Oregon throughout the implementation process in order to better 
communicate with every NFIP community in the state. We also ask that community input and 
concerns be considered and responded to at every step of the implementation process. 
 
 With some of the strongest land use laws in the country, Oregonians deserve a collaborative 
process with FEMA on NFIP RPA implementation— one that addresses protection of salmon and 
steelhead habitat, but is also economically and socially feasible. Thank you for your attention to our 
concerns and taking leadership on establishing a clear, transparent, and collaborative process.  We 
look forward to a response to this letter that includes an update on how FEMA plans to increase 
staffing resources, communicate more clearly, and seriously consider community input throughout 
this process.   
 
Sincerely,  
 
 
 
 
______________________________   ______________________________ 
PETER DeFAZIO      RON WYDEN 
Member of Congress      United States Senator 
 
 
 
 
______________________________   ______________________________ 
JEFF MERKLEY      EARL BLUMENAUER 
United States Senator      Member of Congress 
 
 
 
 
______________________________   ______________________________ 
KURT SCHRADER      SUZANNE BONAMICI 
Member of Congress      Member of Congress 
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