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SUMMARY: In April 2016, the National Marine Fisheries Services (NMFS) issued a plan that
will put in place new, restrictive criteria, standards and regulations that will severely impact—
and in some cases prohibit— economic development, and residential development on private
property in a floodplain due to purported impacts on threatened or endangered species. The
process ignored the concerns of local and state officials and agency experts as well as Oregon’s
already-strong land use policies. Under this plan tens of thousands of acres of land could be
restricted or prohibited from development.

In a June letter, the Federal Emergency Management Agency (FEMA) told Oregon communities
that they need to either stop development in areas at risk of flooding once every 100 years
(which includes hundreds of miles of Eugene, Springfield, the Oregon coast, and Portland), or
implement yet-to-be-developed interim measures to mitigate potential impacts to species and
habitat. FEMA went on to threaten that communities that do not comply with their instructions
will face enforcement actions. DeFazio, together with the Oregon delegation, wrote a letter to
FEMA requesting clear guidelines and timelines to ensure that Oregon communities are not
subiect to unnecessary, non-scientifically based restrictive federal mandates that negatively
impact local economic and residential development.

At DeFazio’s request, on September 21, 2016 the House Committee on Transportation and
Infrastructure held a hearing on changes to the National Flood Insurance Program (NFIP) in
Oregon. DeFazio requested the hearing to examine the Federal Emergency Management
Agency’s (FEMA) plan to implement changes to the NFIP and examine whether implementation
of the new requirements will exceed FEMA’s statutory authority. At the hearing, FEMA gave
assurances that they would work with communities to protect our endangered species without
dictating unworkable solutions for communities in flood prone areas.

HISTORY

In 2009, the Federal Emergency Management Agency (FEMA) was sued in U.S. District Court
in Oregon for failing to ensure that the National Flood Insurance Program (NFIP) complies with
the Endangered Species Act (ESA). The action resulted in a settlement agreement which required
FEMA to consult with the National Marine Fisheries Services (NMFS) under Section 7 of the
ESA and propose changes to the program through Reasonable and Prudent Alternatives (RPA),
or alternative actions needed to avoid jeopardizing an endangered species or adversely modifying
critical habitat. FEMA administers the National Flood Insurance Program and NMFS
administers the Endangered Species Act.

The final draft of the RPA issued in April 2016, calls for drastic changes to the NFIP which
would have an unprecedented impact on economic growth, job creation, opportunities for
affordable housing and development in communities across the State of Oregon.
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Specifically, the changes to the NFIP that Congressman DeFazio opposes include severe
restrictions and in some cases absolute prohibition of future development in floodplains and
riparian buffer zones, changes to regulatory definitions that would substantially increase
floodways and Special Flood Hazard Areas. This could mean higher insurance premiums for
thousands of homes and businesses already covered by NFIP and could add thousands more to
the program because of the proposed changes to the mapping of the flood zone. The changes also
include moving land use regulation from local authority to federal authority under FEMA and the
issuance of new maps for all Oregon communities by 2022 that take into account future shifting
rainfall and snowfall patterns due to climate change and future unknown land use changes based
on increasing population growth.

Over the last two and a half years, Congressman DeFazio engaged FEMA and NMFS, as well as
the Council for Environmental Quality at the White House, to express his concerns with a
process that obstructs the input of the impacted communities, oversteps FEMA’s statutory
authority and applies a draconian one-size-fits-all approach to a state that already has strong
land-use policies that, together with federal laws, work to protect endangered species.

Earlier this year, the House passed FEMA reauthorization legislation that included a provision
offered by Congressman DeFazio that would address some of these issues. The language in the
legislation prohibits FEMA from expanding its authority related to floodplain management
unless explicitly authorized and clarifies that FEMA is not responsible for privately-funded
development on private lands in flood-prone areas. That bill has stalled in the Senate.

Timeline of Events and DeFazio Action to Prevent Bureaucratic Overreach

¥ In 2004, the US District Court for the Western District of Washington held in, National
Wildlife Federation vs. FEMA, that FEMA had a responsibility to consult with the
National Marine Fisheries Services (NMFS) about impacts of the National Flood
Insurance Program (NFIP) on listed species under Section 7 of the Endangered Species
Act (ESA). The plaintiffs (the National Wildlife Federation) believed that the operation
of the NFIP resulted in impacts on several species listed under the ESA and their critical
habitats within Puget Sound.

> In September 2008, NMFS issued a Biological Opinion (BiOp) under ESA. The BiOp
prepared for the NFIP found that some elements “jeopardized” several ESA-listed species
in Puget Sound, including Chinook salmon and Orca whales. These elements included
FEMA floodplain mapping, the community rating system and the minimum development
standards. A jeopardy finding is made when an action is reasonably expected, directly or
indirectly, to diminish a species’ numbers, reproduction, or distribution so that the
likelihood of survival and recovery in the wild is appreciably reduced.

» In February 2011, NMFS provided to FEMA a final description of what was required in
the seven parts of the Reasonable and Prudent Alternatives (RPA) for Puget Sound,
which included changes to Floodplain Management Criteria.
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> On June 25, 2009, the Audubon Society of Portland, The NW Environmental Defense
Center and the Association of Northwest Steelheaders filed a lawsuit against FEMA in
the US District Court of Oregon, alleging that FEMA violated Section 7 of the ESA by
not consulting with NMFS regarding the potential effects of the NFIP on Oregon salmon
and steelhead listed as threatened and endangered under the ESA in Oregon.

» On July 9, 2010, FEMA entered into an agreement with the Plaintiffs settling the lawsuit.
The Settlement Agreement required FEMA to initiate formal consultation with NMFS on
FEMA’s implementation of the NFIP, the mapping of floodplains and revisions thereof,
and the implementation of the Community Rating System for the 15 salmon and
steelhead listed under the ESA in Oregon.

» On July 29, 2010, FEMA initiated formal consultation with NMFS under Section 7 of the
ESA on implementation of the NFIP in Oregon. Oregon is home to 13 populations of
salmon and steelhead listed as threatened by NMFS. Through the consultation process
NMEFS and FEMA must identify measures to ensure that implementation of the NFIP will
not result in further loss of listed endangered species habitat. To initiate the consultation,
FEMA submitted a Program Level Biological Assessment (BA) to NMFS that analyzed
the effects of the NFIP on threatened and endangered species in Oregon. FEMA’s BA
offered to make changes to the implementation of the NFIP in Oregon, based on the
results of the Washington consultation. FEMA concluded in its BA that the program as
implemented with those changes was “Not Likely to Adversely Affect” (NLAA)
endangered and threatened species in Oregon.

» On September 6, 2013, NMFS provided FEMA with a draft jeopardy biological opinion.
The draft found that the floodplain management standards implemented by FEMA
through the NFIP are not adequate to prevent further degradation of habitat that the listed
species need to survive. Therefore, the draft concluded that the NFIP, as implemented, is
likely to jeopardize all 15 ESA-listed species of salmon in Oregon, as well as Southern
Resident killer whales. Included in the draft BiOp was a draft RPA to avoid jeopardy.

» On May 29, 2014, FEMA responded to the 1% draft RPA expressing concerns about the
nature and extent of changes proposed and began meeting with NMFS to talk about
elements of the RPA.

» In late 2014, City of Springfield’s Mayor Lundberg expressed her concerns about the
direction NMFS was heading with the FEMA consultation and potentially drastic
implications for rural and urban development in Oregon. Mayor Lundberg specially
highlighted concerns about future development in the Glenwood area.

» On September 5, 2014, Representatives DeFazio, Walden, Schrader, and Bonamici, along
with Senators Wyden and Merkley, wrote to FEMA Administrator Fugate and NMFS
Administrator Sullivan registering concerns about the proposed framework and
regulatory structure in the draft RPA that was shared with the State of Oregon. The letter
requested that FEMA and NMFS work with representatives from the State of Oregon and
local communities as they develop a final RPA that is statutorily, economically, and
technically feasible.
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FEMA Administrator Fugate responded to the delegation on September 26", 2014,
saying that they had provided a copy of the draft BiOp and RPA to their Oregon state
partners, along with a letter FEMA sent to NMFS Regional Administrator on May 29,
2014, expressing FEMA’s concerns with the RPA.

On January 14, 2015, FEMA responded to the second draft RPA from NMFS. In the
letter, FEMA stated “...certain elements of the proposed RPA conflict with the statutory
purpose and language of the [NFIP], require actions outside of FEMA’s legal authority,
and/or are not economically feasible. Moreover, elements of the proposed RPA requiring
state-specific rulemaking [are] inconsistent with the statutory mandate of the NFIP...”

On March 9, 2015, NFMS sent FEMA their 3% draft of the RPA and BiOp for
consideration.

On March 17, 2015, Rep. DeFazio sent a letter to West Coast Regional Administrator
Will Stelle requesting that NMFS address concerns raised by FEMA and the State of
Oregon about actions proposed in the draft RPA.

Mr. Stelle responded to Rep. DeFazio in a letter dated April 27, 2015 that did not address
Rep. DeFazio’s concerns. ‘

On June 3, 2015, FEMA responded with a formal letter to NMFS’ third draft. In the
letter, FEMA indicated that the majority of the proposed program changes continue to be
outside of FEMA’s legal authority and even the program changes within FEMA’s legal
authority would require multi-year rulemaking.

In July 22, 2015, Rep. DeFazio called Will Stelle, West Coast Regional Administrator of
NMFS. He let Mr. Stelle know that he was hearing from city, county, and state official
that what NMFS was proposing through the RPA would severely restrict development in
the State. Rep. DeFazio highlighted that Oregon has strong land use laws and that a
workable solution came together in Washington State, so it seems that based on that
template they could easily develop an RPA that addresses the ESA Section 7
requirement.

In October 2015, DeFazio staff reached out to CEQ to discuss the NMFS third RPA
draft- expressing concerns about the direction NMFS was trying to push FEMA on the
RPA and the drastic overreach by NMFS that would impact a considerable amount of
development in Oregon. CEQ began informal mediation discussions between the two
agencies, in an effort to come an agreement on a BiOp and RPA.

On October 26, 2015, Rep. DeFazio called Christy Goldfuss, Managing Director, White
House Council on Environmental Quality to express his concermns about the stalemate
between NMFS and FEMA on the NFIP ESA consultation, and the lack of community
engagement. Rep. DeFazio also called Eileen Sobeck, Assistant Administrator for
Fisheries NOAA, to convey similar concerns.

On February 29, 2016, the House of Representatives passed H.R. 1471, the FEMA
Disaster Assistance Reform Act of 2015, which included language prohibiting FEMA
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from expanding its authority related to floodplain management unless explicitly
authorized, and clarifying that FEMA is not responsible for prlvateiy-funded
development on private lands in flood-prone areas.

» On March 3, 2016, Rep. DeFazio’s staff received an update from FEMA on discussions
they were having with NMFS on the 4™ draft RPA. FEMA felt like they had come to a
resolution on a number of the concerns they had over the 3 RPA, but they are waiting on
a response from NMFS.

» On March 9, 2016, DeFazio hosted a roundtable in Eugene, Oregon with key
stakeholders to discuss the impacts of the proposed changes on Oregon communities.

» On April 14, 2016, NMFS issued the final BiOp with a Jeopardy Determination and the
proposed RPA regarding FEMA’s implementation of the NFIP in Oregon.

> Since the release of the RPA, Rep. DeFazio’s staff have received briefings from NMFS
and FEMA on the implementation of the RPA.

» On June 28, 2016, members of Oregon’s congressional delegation sent a letter to the
Administrator of FEMA Craig Fugate, strongly urging the agency to work closely with
Oregon communities on FEMA’s plan to implement changes to the NFIP. They urge
FEMA to work closely with Oregon’s NFIP communities and state partners to establish
mitigation and compliance measures that are not overly burdensome and do not exceed
FEMA'’s legal authority.

» On September 21, 2016, the House Committee on Transportation and Infrastructure held
a hearing on the proposed changes to the NFIP, at DeFazio’s request. Witnesses included
representatives from FEMA, the State of Oregon, the City of Beaverton, the National
Association of Counties, and the Oregon Home Builders Association. The full hearing
can be watched here: hitps://www.youtube.com/watch?v=R0OyHzaUtm_Y

DeFazio Letters to NMFS

» In September 2014, DeFazio joined members of the Oregon delegation in a letter to
NOAA Administrator Dr. Kathryn Sullivan, and FEMA Administrator Craig Fugate,
asking the agencies to work with Oregon communities to develop flood risk reduction
strategies that comply with the Endangered Species Act [see attachment 1].

» FEMA responded to the delegation on September 26", 2014, saying that they had
“provided a copy of the draft BiOp and RPA to their Oregon state partners, along with a
letter FEMA sent to NMFS Regional Administrator on May 29, 2014, expressing
FEMA'’s concerns with the RPA {see attachment 2].

» In March 2015, DeFazio sent a letter to the Regional Administrator for NMFS, outlining
his serious and specific concerns with their draft proposal to severely restrict or prohibit
future development in a flood plain. In his letter, DeFazio highlighted the concerns of
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dozens of locally elected officials in Oregon, including mayors, county commissioners,
and local planners [see attachment 3].

» In April 2015, NMFS Regional Administrator Will Stelle responded to DeFazio’s letter,
defending the agency’s actions and their draft proposal [see attachment 4].

» In June 2016, DeFazio drafted a letter, signed by the Oregon Delegation, which demands
that FEMA work closely with NFIP communities and state partners to establish
compliance measures that aren’t over-burdensome. They also requested clear guidelines
on how and when to comply with various revised NFIP requirements and suggested that
FEMA increase staffing resources in Oregon throughout the entire implementation
process in order to better communicate directly and consistently with every NFIP
community in the state [see attachment 5].

» In June 2016, DeFazio sent a letter to Administrator of the West Coast Region for NMFS,
arguing the RPA did not meet NMFS’s intended purpose and that FEMA has exceeded its
legal authority [see attachment 6].

¥ In July 2016, Assistant Administrator for Mitigation for FEMA, Michael Grimm
responded to the letter from the Oregon Delegation. In his letter, Assistant Administrator
Grimm shared many of the concerns expressed by DeFazio and the Oregon members and
restated FEMA’s commitment to engaging all stakeholders to find workable solutions
[see attachment 7.
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Congress of the Wniten Statey
Hilkashingeoht, BC 20510

Septerber 5, 2014

Administrator Dr. Kathryn D, Sullivan

National Oceanic and Atmospheric Administration
1401 Constitwiion Aveaue, NW

Room 5128

Washington, DC 20230

Administrator William Craig Fugate
Federal Emergency Management Agengy
U.8. Department of Homeland Security
500 C Street SW

Washingion, DC 20472

Dear Dr. Sullivan and Mr. Fugale,

We wiite to express our strong concers about potential impacts to communities thronghout
Otegon that participate in the National Flood Insurance Program (NFIF) and will heed to comply
with reguirements outlined by your agency’s proposed hiological opinion for threatened and.
endangered salmon under Endangered Species Act.

While we support the goals of protecting threatened and endangered salmon, it must be done
within a framework and regulatory structure that is workable for Cregon communities to
implement. The NFIP is a voluntary program in which local governments agree to follow
minimum building and development standards set by FEMA. aimed at protecting people and
structures from damage during flood events. We understand the proposed biological opinion
would expand the areas affected by the NFIP and considerably impact use of those areas.

Counties, cities, and the State of Oregon have not been given the opportunity to provide
comments essential for NMFS to prepare a workable and informed range of reasonable and
prudent alternatives (RPA). The draft RPA shared with the State of Oregon raises many
gquestions and concerns among Oregon conumunities about their legal and regulatory authority to
implement some of the measures outlined in the RPA; a concern shared by FEMA.

We support the important work of NMFS in providing soientific consultation with Federal
agencies such as FEMA in order to assure comphianse with the Endangered Species

Act. However, we strongly encowtage NMFS and FEMA to work with representatives from the
State of Oregon and local communities in your process as you develop a final RPA that is
statutorily, economically, and technically feasible. We also request that you work with our statt
to coordinate site visits with communities across Otegon 1o see firsthand the potential impacts of



the RPA and to hear directly from community leaders prior to miaking any firal determinations.
The biological opinion should include feasible measures to ensure the protection of listed species
that can be idéntified and embraced through » broader more collaborative effort.

We urge you to slow the process fo allow for this type of input, and enable FEMA, the State of
Oregon, and both communities and stakeholder groups to work together to identify effective,
sconomically sustainable, and environmentally sound flood risk reduction strategies that comply
with the Endangered Species Act.

Sincerely,
Teffrey A Merkley Ron Wyden
United States Senator United States Segigtor
Peter DEFaziof ’ ' Kurt Schrader

Member of‘Congres Member of Congress

zaing Bonamici Greg Waldén
amber of Congress Member of Congress

cor Will Stelle, NMFS Region X Administiator
Ken Murphy, FEMA Region X Administrator



1.8, Department Mﬁomcland Secumy
Washington, DC 20472

S FEMA,

September 26, 2014

The Honorable Peter DeFazio
United States House of Representatives
Washington, DC 20515

Dear Representative DeFazio:

Thank you for your letter dated September 5, 2014, to Administrator Fugate, Departinent of
Homeland Seourify, Federal Emergency Managemcnt Agency (FEMA), regarding the potential
impasts to Oregon cotmmunities participating in the National Flood Insurance Program (NFIP) from
the National Marine Fisheries Service (NMFS) draft biological opinion. I share your view that the
state and local NFIP-participating communities in Oregon should have e opportunity to participate .
in discussions regarding the draft biological opinion issned by NFMS.

As you are aware, FEMA has been consulting with NMES on the implementation of the NFIP in
Orsgoa under Section 7(a)(2) of the Endangered Species Act (BSA), Section 7(2)(2) of the ESA
requires that any dction authorized, funded, or carried out by a federal agency must not jeopardize
the continued survivel of BSA listed species or adversely modify designated critical habitat. FEMA
initiated consultation with NMFS on July 29, 2010, As part of its consultation initiation package,
FEMA prociuoed a Biological Assessment (BA) in which FEMA concluded that the implementation
‘of the NFIP in Oregon would not adversely affeet ESA, listed species and desiguated oritical habitat.

However, in a draft Biological Opinion that NMFS provided to FEMA oi September 5, 2013,
NMFS indicated that it disagreed with FEMA's conclusion and helieved that the mpiementanon of
the NFIP in Oregon would jeopardize thie continued survival of BSA listed species, and adversely
modify designated critical hebitat. Once NMES determines thet a federal action causes jeopardy,
NMEFS must then develop Reasonable and Prudent Alternatives (RPAs) to the proposed action, in
this case, the implementation of the NFIP that will not jeopardize ESA listed species. The RPAs
were incloded as parc of the draft Biological Opinion that NMFES provided to FEMA referenced
above,

Recently, FEMA provided a copy of the draft Biological Opinion and RPAs to its state pariners,
along with a letter that FEMA sent to NMFS Regional Administrator Will Stelle on May 29, 2014,
expressing FEMA s concerns with the proposed RPAs, including that many of the propcsad RPAs
.are outside FEMA's legal authority. That letter has been enclosed for your convenience. Since that
time, we understand the State has provided this document to other parties, inchuding your respective
offices. The peneral response that FEMA bas received is that the RPAs are also outside stafe and
local Jegal authorities and the State and the participating communities should have had mput into the
. consultation process.

ww.'.fefr;mgov



Representative Peter DeFazio
September 26, 2014
Page 2

FEMA. supports NMFS working with the State and Oregon communities in order to conclude the
consultation process. While FEMA understands from its disenssions with NMFPS that a Section 7
consultation is typically only between a federal agency and the Services, this is not a typical
consultation. Becanse the minintum floodpiain management oriteria that NMES seeks to modify
through its Biological Opinion and RPAs are adopted, implemented, and enforeed by the
participaiing vommunities, it is entirely appropriate that the communities have nput into the changes
that will be made to thosé criteria, This is especially true in light of the fact that in the previous
Biological Opinion and RPAs NMES issued in Washington on the implementation of the NFIP,
'NMFS directed cerfain RPA sub-elements specifically to the communities, 1F NMPS intends to
require the communities to change their ordinances and regulations to address the effects of
floodplain development on ESA listed species, then FEMA believes it is eritical the communities
have input into the natute of those changes. A

I hope this information is helpful fo you. If you need additional information or assistance please
have a member of your steff contsct the FEMA. Congressional Affairs Division by telepbone at (202)

546-4500,
Sincerely,

Roy E. Wright
Deputy Asstciate Administration for Mitigation
Federal Insurance and Mitigation Administration

ce: Wil Stelle, Regional Administrator, NMFS
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Will Stelle

Administrator, West Coast Region

National Marine Pisheries Service
. 7600 Sand Point Way, NE, Bidg |

Seattle, WA SR115-0070 -

Dear Mr. Stelle:

T am writing with nxgent concern sbout the Nationa! Marine Fisheries Service’s
(NMFS} development of a Reasonable and Prudent Altemative (RPA) to address the
effects of the National Flood Insurance Program (NFIP) on species listed as endangered
or threatened under the Endangered Species Act in Oregon.

On May 29, 2014, and then again on January 14, 2015; the Federal Emergency
Management Agency (FEMA) ~ the implementing agency of the NFIP — sent letters o
. NMFS Assistant Regional Administrator of the West Coast Region, Kim Kratz, These
letters detail FEMA’s specific concerns about the development of the RPA and raise
serious questions about the agency’s authority to implement the RPA and the impacts of
the RPA on local planning and development decisjons in Oregon,

In the January 14, 2015 letter, FEMA states: ., cettain elements of the proposed
RPA conflict with the statutory putpose and language of the [NFIP], require actions
outside of FEMA’s legel authority, and/or are not economically feasible. Moreover,
elements of the proposed RPA requiting state-specific rulemaking [are] inconsistent with
the statutory mandate of the NFIP,,..”

As the federal representative of the Fourth Congressional District, a district that
relies heavily on the NFIP, I find this statement extremely alarming. That sense of alarm -
is shared by the dozens of locally elected officials in Oregon, including mayors, county
commissioners, and local planners, who have shared with me their fear that
implementation of the proposed RPA in Oregon could severely restrict - and in som

- cases completely prohibit — future development in 2 flood plain. '

In briefly reviewing some of the actions proposed by the RPA, those fears do not
seem farfetched. The RPA would: require very limited development in a high hazard
. ate; requite all new structures to be Jocated landward of the reach of extreme high tide to
avoid development in flood-prone lands adjacent fo marine waters (fikely a significant
portion of the Oregon coast); restrict subdivision of certain lots; adopt new standards for
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grandfathered structures; and imﬁlement setbacks and open space requirernents for
redeyelopment, . '

The RPA wonld also force FEMA tfo require participating communities to report
on each permit for development in a high hazard area with onerous details, such as “the
mount of fill (loss of flood storage/refugis), and the amount of compensatory storage
megsured by volume and area (both storage area and cross-sectional area)” and “the
amount of impervious surface (foss of hyporheic function) the type(s) of LID and green
infrastrocture required, and any project change in the timing, velocity, or peak of flows of
stormwater runoff.” These requirements would be extraordinarly time consuming, an
expensive burden on logal communities, and would Jikely push some developers into
private insorance merkets where no reasonable and prudent alternative would be in place
to help mitigate potential impacts to-endangered and listed species.

Moreover, the proposed RPA would require FEMA to place a community on
probation that does not achieve and maintain compliance with certain benchmarks, None
of these actions, reporting requirements, or enforcement mechanisms appears to be

consistent with FEMA’s statutory anthorization.

- Trespectfully request that NMFS share its responses to FEMA’s May 2014 and
January 2015 letters, as well as the agency’s response to concerns expressed by the State
of Oregon and shared with NMFS in January 2015, ¥ NMFS has not yet formally
resporided to FEMA's letters or the State of Oregon’s concerns, please provide my office
with an estimated timeline for when those responses will be complete and when copies of
those responses will be provided to my office. )

Finally, it is my understanding that a RPA was recently completed for endangered

-~ and threatened species Hsted under the Endangered Species Act in Washington Stateand — -~ ~

that the RPA was upheld in coutt. Given Oregon’s geographio, hydrologieal, fopological,
and biological similarities to the state of Washington, please explain why the successful-
development and legal defense of the RPA for Washington cannot provide a template for
the RPA being developed for Oregon.

Thaok you in advance for your timely reply. If you have any questions or require
follow up, please do not hesitate 1o contact Travis Joseph (travis joseph@mail house.gov
in my office,

Sincerely,

St A 2

Member of Congress




UNITED ST’ATES DEPARTMENT OF COMMERCE
National Goaanic and Atmospheric Administration
2 NATIONAL MARINE FISHERIES SERVICE
% —ﬁ West Coast Region
T | 7600 Sand Point Way NLE.
Seatthe, Washington 98115

April 27, 2015

The Honorable Peter DeFazio

U S House of Representati e
o, DC 2051 { 7
%@fie DeFazio:

Thank you for your recent letter pertaining to our ongoing consultation under the Endangered
Species Act (ESA) with the Federal Emergency Management Agency (FEMA), As you know,
this consultation addresses FEMA’s National Flood Insurance Program (NFIP) and its effects on
endangered and threatened species and their habitats in Oregon. We appreciate yowr concerns
and would like to share the fellowing context and information regarding the development of the
reasonable and prudent alternative (RPA) in the biological opinion.

In Oregon, 15 species of salmon and steelhead are listed under the ESA, and functional
floodplains are vital to their growth and survival. "The loss of floodplain habitats is widely
understood to be a principal factor limiting the recovery of these listed species.

In August 2010, pursuant to a settlement agresment with the Portland Andubon Society and
others, FEMA requested formal ESA consultation with NOAA’s National Marine Fisheries
Service (NMFS) to determine whether changes to its program were necessary in order to meet its
ESA obligations, FEMA initiated consultation in September 2012, and in September 2013
NMFS provided FEMA with a draft jeopardy biclogical Gpinion. The' Septefiber 2013 draft
found that the floodplain management standards implemented by FEMA through the NFIP are
not adequate to prevent further degradation of habitat that the listed species need to survive.
Therefore, the draft concluded that the NFIP, as implemented, is likely to jeopardize all 15 ESA-
listed species of salmon in Oregon, as well as Southern Resident killer whales. Included in the
draft opinion was a draft RPA, which, if implemented, would avoid such jeopardy.

We fully appreciate the issues you have enumesated in your letter and concur with a number of
your observations. As you note, the draft of our RPA indeed sought to limit new development in
high-risk flood-prone areas while allowing for development in the oufer zones of the floodplain
with mitigation in order to protect floodplain habitats. Between 1980 and 2013, the United
States suffered more than $260 billion in flood-related damages. On average, more people die
annually from flooding than any other natural hazard. Further, the costs borne by the Federal
government are more than any other hazard. Flooding accounts for approximately 85% of all
disaster declarations. Further, all indications are that flood patterns are shifting in the Pacific
Northwest; with floods increasing in frequency, depth, and velocity. For this reason, it is the
10ng—standmg policy of the United States, reiterated in January 2015, to “avoid, to the extent
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poss_ibie,‘ the long- and short-term adverse impacts associated with the occupancy and
modification of floodplains and to avoid direct or indirect support of floodplain development
wherever there is a practicable alternative.” Executive Order 13690 (January 2015).

Our draft RPA sought to foster development that was compatible with seimon, was consistent
with the ESA, and also helped communities avoid the build-damage-rebuild cycles, providing
them greater security, and allowing them (and the governments) 1o avoid costly disaster repairs,
Our recommendations reflected three points of emphams 1) use better maps of floodplains that
reflect good science and changing coastal and riverine hydrology, 2) encourage building and
development patterns that avoid high-risk areas, and 3) improve accountability. We have been
endeavoring to shape owr recommendations to ensure that they reflect the broader national
policy. -

NMFS is deeply engaged with this consultation, and we recognize that it is both complex and
important. We also recognize that there are substantial ongoing open issues between NMFS and
FEMA, some of which are enumerated in its correspondence to us, and we are in active
discussions with FEMA on them. We have also commited to meet and confer with the State of
Oregon, Tribal governments, and others as we work to develop a final RPA that aligns ESA .
requxramems with these broader national policy objectives.

Thank you for inquiring about this matter. Please feel free to contact me directly or Amanda
Hallberg Greenwell, Director of NOAA's Office of Legislative and Intergovernmental Affa:rs, at
(202 482-4981 should you or your staff have firther guestions. We, in turn, will stay in close
touch with your office and others in the Oregon delegation as this work proceeds.

| Sincerely,

-//L%/%/W/

illiam W. Stelle, Jr.
Regional Administrator




Congress of the United States
TWaghington, BC 20515

June 28, 2016

W. Craig Fugate

Administrator

Federal Emergency Management Agency
500 C Street S.W.

Washington, D.C. 20472

Dear Administrator Fugate:

In Oregon, 271 communities depend on the National Flood Insurance Program (NFIP) to
provide flood insurance. The many waterways that contribute to Oregon’s natural beauty and
robust economy also make our state prone to flooding. Given the reach and importance of the
NEFIP in Oregon, it is essential that it is administered with the utmost transparency and clarity. We
are deeply concemed about recent steps FEMA has taken to implement the Reasonable and Prudent

Alernative (RPA) in the National Marine Fisheries Service (NMFS) Biological Opinion on changes
to NFIP,

On June 13, 2016 FEMA Region X sent letters to National Flood Insurance Program
(NFIP) communities in Oregon addressing changes to Oregon’s NFIP structure that would be
occurring over the next four and half years. Although we understand this letter may have served to
fulfill a requirement to provide notice of NMFS April 14, 2016 Biological Opinion and Reasonable
and Prudent Alternative (RPA), the letter was confusing and alarming to many who received it.

We understand that FEMA is responding to NMFS’s Biological Op:mon and RPA, which
assumes FEMA will exceed its congressionally authorized authorities by requiring communities to
prohibit private development in order to participate in the NFIP. This is all the more reason for
FEMA to work closely with Oregon’s NFIP communities and state partners to establish mitigation
and compliance measures that are not overly burdensome and do not exceed FEMA’s legal
authority.

The letter explains that there are two stages of implementation— interim measures over the
next two years and permanent program changes to the NFIP. It also suggests that NFIP
communities have the following options: “voluntarily impose a temporary moratorium on all
floodplain development that adversely impacts ESA listed spec1es or their habitat, or voluntarily
implement the interim measures found in RPA element 2.” Voluntarily imposing a temporary
moratorium on all floodplain development that could adversely impact Endangered Species Act
(ESA) listed species or their habitat is not an option for Oregon NFIP communities, Communities
cannot be expected to implement these or any other measures without thorough guidance and
consultation with FEMA.
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The lerer is particularly disappointing because it threatens enforcement action against
communities but does not offer a timeline for when that reporting requirement is expected to take
effect or guidance on how communities can fulfill reporting requirements. Requirements to mitigate
potential impacts to species and habitat, per the RPA, will be necessary, but responsibility for
providing acceptable mitigation options falls to FEMA. FEMA needs to provide clear guidelines on
how and when communities must comply with revised NFIP requirements.

- Oregon is one of the first states affected by significant changes to the NFIP based on ESA,
Section 7 consultations, but NFIP communities across the nation will also be subject to program
changes in the future, Because Oregon s at the forefront of nationwide NFIP changes, it is in the
best interest of FEMA to get implementation in the state right. Therefore, we suggest that FEMA
increase staffing resources in Oregon throughout the implementation process in order to better
communicate with every NFIP community in the state. We also ask that community input and
concerns be considered and responded to at every step of the implementation process.

With some of the strongest land use laws in the country, Oregonians deserve a collaborative
process with FEMA on NFIP RPA implementation— one that addresses protection of salmon and
steelhead habitat, but is also economically and socially feasible. Thank you for your attention to our
concerns and taking leadership on establishing a clear, transparent, and collaborative process, We
look forward to a response to this letter that includes an update on how FEMA plans to increase

staffing resources, communicate more clearly, and seriously consider community input throughout
this process,

Sincerely,

M%WWZN

United States Senator

"EARL BLUMINAUER
Member of Congress

Member of Congress Member of Congress



PLEASE RESPOND TO:

[ 2134 Raveurn Houss OFrce Burome
WaSHINGTON, DC 20616~3704
(202) 225-5416

PETER A. DeFAZIO

47H DISTRICT, OREGON

TRANSPORTATION AND
INFRASTRUCTURE O 405 Easy 8TH AVENUE, #2030
Raraiibes Mesasen Eucene, OR 97401
(541} 465-6732
1-800-844-8603
r : 3 128 CenTRAL AVENUE, #350
Congress of the United States Cogs i, On 720
Bouge of Repregentatives SR oo iy
{541) 440-3523
June 28, 2016 | defazic.house.gov
Mr. Will Stelle
Administrator, West Coast Region
National Marine Fisheries Service
7600 Sand Point Way NE, Bldg 1
Seattle, WA 98115-0070

Dear Mr, Stelle:

I am writing to convey my objections to the Reasonable and Prudent Alternative (RPA)
issued by the National Marine Fisheries Service (NMFS) as part of its April 2016 Biological Opinion
(BiOp) regarding the Federal Emergency Management Agency’s (FEMA) implementation of the
National Flood Insurance Program (NFIP) in Oregon. The RPA demonstrates a fundamental
misunderstanding of the purpose of the NFIP and its impact on private floodplain development.
Private floodplain development is not attributable to, or caused by, FEMA’s implementation of the
NFIP and, as such, it should not be treated as federal action subject to Section 7 consultation
requirement under the Endangered Species Act (ESA).

"The NFIP was first created because Congress found that it was uneconomical for the private
insurance industry alone to make flood insurance reasonably available to those in need of flood
insurance protection. The intent of the program was to reduce future flood damage to structures
through community developed floodplain management ordinances (guided by FEMA floodplain
mapping) and provide protection for property owners against potential losses through an insurance
mechanism that requires a premium to be paid for the protection. Community participation in the
NFIP is voluntary. It is based on an agreement bya community to adopt a floodplain map
identifying flood-prone areas, and to subsequently institute floodplain regulations for those flood-
prone areas. In return, the federal government agrees to provide primary flood insurance to
individuals and businesses within the community. In order for an individual to participate in the
NFIP, the community must have opted into the NFIP, meaning the community must have adopted

- maps and floodplain ordinances for the area in which the individual resides.

This process is consistent with a State’s authority to determine land use. A State may
delegate its land use jurisdiction to a local government or other political authority, as it has done in
Oregon. In Oregon, the State and local communities have public notice and comment procedures
that must be followed when proposing land use ordinances or regulations. Nothing in the NFIP pre-
empts a state’s, or local government’s, authority to determine how lands within its jurisdiction

i
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should be used. Nothing in the NFIP grants FEMA regulatory authority over land use, and NMFS
cannot use the guise of the ESA to expand FEMA’s jurisdiction under the NFIP into federal land
use regulation,

In addition to my overall disagreement with NMFS regarding whether Section 7 of the ESA
should even apply to private development, I have a number of specific concems about the RPA
NMES developed to achieve ESA compliance. Specifically, RPA Element 2 sets forth interim
measures FEMA must impose on local communities to substantially limit the types of development
allowed in the Riparian Buffer Zone (RBZ) to specified activities (e.g., water dependent activities,
habitat restoration activities, activities that benefit species or habitat). The RPA prescribes a RBZ
measured 170 feet horizontally from the ordinary high water mark of certain streams and does not
explicitly limit the RBZ to the floodplain, meaning that land outside the actual floodplain could be
impacted.

I have already heard that the RBZ provision will have a severe impact on the timber and
agricultural industries in Oregon because the BiOp explicitly expands the definition of
“development” to include “removal of vegetation or other alteration of natural site characteristics
(including any remnant natural characteristics existing in a degraded site)”. The Federal government
owns about 60% of Oregon's forestland, yet it is the 35% of Oregon's privately owned forests that
accounts for 76% of the state’s timber harvest. Meanwhile, Oregon forestland owners must adhere
to some of the strictest environmental standards in the country through compliance with the
Oregon Forest Practices Act. NMFS’s overreach to restrict forest practices further through an
irrational RBZ will hurt an industry that is vital to the livelihood of thousands of Oregonians.

All RPA requirements should be based on the best available science, and that science should
be incorporated as part of the Biological Opinion. As the 170-foot RBZ illustrates, Element 2
imposes arbitrary and prescriptive mitigation requirements of natural floodplain functions. There is
little, if any, scientific/factual justification for the specific mitigation measures required by NMFS.

The interim measures in Element 2 also require FEMA to recommend that the State
prioritize floodplain development buyouts based on the presence of high priority salmonid
populatmns, rather than prioritizing buyouts that reduce the risk of losses to life and property, which
is the mission and purpose of the NFIP.

RPA Element 3 requires FEMA to use best available science when mapping. However,
NMEFS also requires FEMA to use specific mapping requirements and protocols, regardless of the
appropriateness of the required mapping methods for the areas being mapped or whether use of
these costly measures would result in a significantly more accurate map.

Under Element 3, FEMA is effectively being required to expand the Special Flood Hazard
Area on flood maps to include future conditions, which means that additional property owners of
buildings in these areas will be required to meet NFIP requirements and purchase flood insurance.
Furthermore, as discussed below, Element 4 will substantially reduce or restrict the amount and type
of development that may occur in a High Hazard Area.
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RPA Element 3 requires FEMA to anticipate climate change and land use changes caused by
increased population growth and depict these areas on flood maps as Area of Future Conditions
Flood Hazard. The Biggert-Waters Flood Insurance Reform Act of 2012 authorized the Technical
Mapping Advisory Committee (TMAC) to make recommendations to FEMA with respect to
- mapping or revising maps to accommodate for these activities. This effort is already underway.
Requinng FEMA to map future conditions, and providing specific details about how this should be
 done, is contrary 1o, and undermines, Congress’ explicit direction under Biggert-Waters to establish
a process for how mapping standards and procedures will be developed for future FEMA flood
maps. It is completely inappropriate for NMFS to dictate to FEMA incorporation of specific climate
and population changes where the science may be inconclusive. Furthermore, NOAA can utilize its
seat on the TMAC to make sound scientific recommendations that address these potential future
conditions.

RPA Element 4 requires FEMA to revise its regulations to incorporate an ESA performance
standard into the regulatory floodplain management criteria. By requiring FEMA to impose these
RPA requirements through regulation, instead of through guidance as they did in Washington State,
NMES is taking a one size fits all approach that will have nationwide application. Additionally, any
other RPA-required changes that require rulemaking will also be applied to all NFIP participating
communities, not just Oregon communities, _

Element 4 also imposes restrictive land use and development standards once flood risks are
mapped by prohibiting almost all new development and substantial improvements in high hazard
areas. Similarly, RPA Element 4B (ii)’s prohibition on redrawing the floodway to accommodate new
development is effectivelya prohibition on development in the floodway without regard to its
effects on species or habitat. Such blanket prohibitions are not only outside FEMA’s authority, but
they are imposed arbitrarily, without any assessment of whether the specific prohibited floodplain
development would actually cause adverse effects to ESA-listed species or habitar,

Along the Oregon Coast, most of the areas that are desirable for economic opportunities
due to access to transportation corridors also tend to be areas that fall within the 100-year
floodplain. These historic working waterfronts are the lifeline for communities that routinely lag
behind the economic growth of the rest of the state. Stripping away development opportunities,
through a one-size-fits-all approach, will destroy coastal economies,

Furthermore, requiring FEMA to develop standards governing the creation of new
development parcels, disallowing partitioning of land to create new parcels, developing standards
governing the minimum permissible size of new development parcels, and limiting the footprint of
new structures to 10% or less of total lot size, and other stringent requirements, exceeds FEMA's
authority. FEMA is not a land use regulatory agency and has no authority over privately funded
development on private lands by private developers. FEMA has no authority to issue or deny
floodplain development permits, nor does it have authority to establish the terms and conditions
attached to such permits.



NMEFS indicates that the intent of the RPA is “to provide an alternative to the proposed
action that can be implemented consistent with the scope of the Federal agency's legal authority and
jurisdiction, that is economically and technologically feasible, and that will avoid jeopardy and
adverse modification.” The RPA does not meet NMFS’s intended purpose. As described above,
FEMA does not have the legal authority to carry out several of the proposed actions. Many of the
recommendations are not economically or technologically feasible in Oregon. In fact, the RPA will
have severe detrimental economic effects in Oregon by restricting development as well as
agricultural and timber industry activities. There are workable ways to protect endangered species
and their habitat without cutting off Oregonian’s livelihood. Had NMFS reached out to the State,
local communities, and interested stakeholders to develop the RPA, recommendations that
accomplish the intention of the RPA could have been developed. Instead, NMFS developed the
RPA in a vacuum, and, as 2 result, I do not believe it will accomplish the intended purpose.

Sincerely,




U.S. Department of Homeland Security
Washington, DC 20472

July 14, 2016

The Honorable Peter DeFazio
Member, U.S. House of Representatives
Washington, DC 20515

Dear Representative DeFazio:

Thank you for your letter to the Department of Homeland Security’s Federal Emergency
Management Agency (FEMA), dated June 28, 2016 regarding FEMA Region X’s June 13, 2016
notice to the local governments about the issuance of the National Marine Fisheries Service’s
(NMFS) 2016 Biological Opinion on the Implementation of the National Flood Insurance Program
(NFIP) in the State of Oregon (Biological Opinton).

We share your thoughts and concerns regarding the involvement of the state, tribal, and local
governments in the process of developing the implementation plan. Recently, our FEMA regional
office, NMFS, and the Oregon Department of Land Conservation and Development (DLCD)
discussed many of the same concerns the Delegation has raised with the Oregon Natural Resources
Cabinet on June 22™ in support of the state in this effort. FEMA’s intent in sending this letter was
solely to inform local communities of the existence and content of the Biological Opinion in order to
meet its legal obligation pursuant to Element 1 of the Reasonable and Prudent Alternative (RPA) in
NMFS’ 2016 Biological Opinion. It was not intended to communicate the initiation of any
immediate implementation obligations under the RPA absent further FEMA guidance.

However, in that letter, we also advised the Oregon communities of the upcoming workshops that
will be held to further explain the requirements of the RPA. We view these workshops as a key first
step of collaboration with all stakeholders. Attached is a list of the currently planned workshops
across Oregon.

FEMA is committed to engaging interested stakeholders, most notably local communities, tribal
governments, and the State of Oregon, throughout the process of implementing the Biological
Opinion and developing guidance in furtherance of that implementation. We welcome additional
comments and input, and we look forward to partnering with all stakeholders as we collaboratively
move forward to identify implementation solutions. Some of the upcoming milestones FEMA is
working to achieve in the next year that include substantial stakeholder involvement are as follows:

e IEMA and DLCD are inviting stakeholders to participate in a work group that will help
shape implementation of the RPA. FEMA will work with DLCD to convene meetings of the
work group to begin work on policy and technical recommendations,

¢ Develop a comprehensive assessment of issues facing local floodplain managers with respect
to implementing and managing an ESA compliant NFIP Program.

www.fema.gov



Representative Peter DeFazio
July 14, 2016
Page 2

e Start drafting technical assistance products (e.g., guidance, model ordinances) training
materials, and other tools available for Oregon communities, businesses, homeowners, etc. to
assist them in implementing the RPA requirements.

Your letter also mentioned a deficit in the necessary staffing and resources to implement the RPA.
While FEMA has dedicated several staff to assist communities throughout this effort, more support
is needed. Accordingly, FEMA has provided additional funding of approximately $368,000 through
the Community Assistance Program-State Support Services Element (CAP-SSSE) to the Oregon
Department of Land Conservation and Development (DLCD) to provide further support.

Your letter also mentions concerns with FEMA’s communication that a community may voluntarily
impose a temporary moratorium on all floodplain development as an alternative to compliance with
the interim requirements of the RPA. Again, the communications in this letter were made solely for
the purpose of complying with Element 1 of NMFS’ RPA. FEMA does not believe that absolute, or
near-absolute, prohibitions on floodplain development are the right answer for the NFIP, the Oregon
communities, or for threatened and endangered species and their habitat. FEMA will work with
stakeholders to develop a plan that implements the language and intent of the RPA to the greatest
extent possible within its legal authorities, avoids jeopardizing the continued existence of these
species as identified in the Biological Opinion in Oregon, and, to the greatest extent practicable,
works for Oregon State and the local communities. Also, please be assured that no enforcement
actions will be taken against any participating Oregon communities for failure to comply with
NMFS’ RPA requirements until FEMA issues guidance for the communities on NMFS® RPA
requirements and how communities can comply with these requirements.

If you have any further questions, please feel free to reach out to FEMA’s Congressional Affairs
Office. The Congressional Affairs Office may be reached at 202-646-4500,

Sincerely,

Michael M. Grimm
Assistant Administrator for Mitigation
Federal Insurance & Mitigation Administration
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FEMA in partnership with the State DLCD, are involved in the following series of workshops in
communities across the state.

Albany
June 27, 1:00 - 4:00 p.m.
Albany City Hall, 333 Broadalbin St SW

North Bend
June 28, 1:00 - 4:00 p.m.
North Bend Library, 1800 Sherman Ave

White City
June 29, 1:30 - 4:30 p.m.
Jackson County Roads, 200 Antelope Rd

Tillamook
July 14, 1:00 - 4:00 p.m.
Oregon Department of Forestry, 5005 Third St

Oregon City
July 15, 9:00 — noon
Clackamas County Development Services Building, 150 Beavercreek Road

Portland
July 25, 1:00 - 4:00 p.m.
Bureau of Planning and Sustainability, 1900 SW 4th Ave

Salem
July 26, 9:00 a.m. - noon
Marion County Public Works, 5155 Silverton Rd NE

Springfield
July 26, 2:00 — 4:30 p.m.
Springfield Justice Center, 2nd Floor, 230 4th Street

The Dalles
July 27, 2:00 - 4:30 p.m.
Columbia Gorge Community College

La Grande
July 28, 9:00 a.m. - noon
Eastern Oregon University, One University Boulevard



